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NOTES

Expedited Arbiraton Rules: Stockholm and WIPO

1. INTRODUCTION

COMMERCIAL DISPUTES are [requendy resolved by arbitrauon, which s
intended to provide a quicker und cheaper way of sewding disputes than resorung
to ligation. Subswantial effort has been devored o the creaton of satisfactory
systems of arbitration. Nevertheless, in recent years arbiral procecdings have
been criticized for becoming bogged down in costy and grie-consuming court
like procedures. In the light of such Teactions. new dispule resoluton pro-
cedures have been amempred.

II. RULES FOR EXPEDITED ARBITRATIONS

On | July 1993, the Arbizaton Insdtute of the Siockholrn Chamber ol

Commerce {SCC) introducud rules providing for a simplilied form of arbiwal

1 proceedings ('SCC Expedited Rules’). The purpose of the new SCC regime 15 10
provide an inexpensive and more expeditious MeEAns of conflic vesolugon.’

The World Intellectual Properyy Organization (WIPQ) Arbization Centre
{(‘the WIPO Cenoe”), located in Geneva, admunusiers a nuniber of pracedures
for the resoludon of inlernational commercial disputes, the subject mauer of
which is intellectual property. On 1 October 1994 the WIPO Acbirragon Cenue
adopted rules (WIPO Expedited Rules’) whose objectives wre the same as those
of the SCC Expedited Rules. Both regitnes trogether referred Lo as ‘the Ex-
pedited Rules’) are offercd as an alternauive he standard arbiiravon rules of
the SCC and the WIPO.

Most disputes are submitied for arbiraton pursuant 1 an arbiragon clause
conmined in a contract. The parties concerned would then choose the set ol
rules they wished to apply by a provision in their conuact staung that all or some
: categorics of disputes should be subject to the Expedited Rules; the parties may,
' of course, agree to submit their dispute to arhirauon in accordance with the
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Expedited Rules once a dispute his arisen. It is worth emphasizing that for vhe l
apphicaton of either sut of Expedited Rules there is no threshold in respect of
the sum in dispute.

In the following presentaton of the Expedited Rules I intend to compare the
methods devised by the two instnutons o provide a quicker and cheaper way of
resolving disputes. The various provisions examined below must be viewed m
the light of the fact thac in the ordinary arbitration procedure the tribunal
generally has a wide lanitude ro decide upon the procedural rules, unless the
partics have agreed othenwie.

ilI. THE ARBITRATOR

Both the SCC and the WIPO Expedited Rules provide that the arbatral tribunal
<hall consist of a sole arbitrator The SCC Expedited Rulcs sdpulate thac
the arbitrator shall be appointed by the SCC alone. In the WIPO procedure, the
arbitrator can be appomeed jointdy by the pardes, but by the WIPO Cenire if
the joint appoiniment is not made within 15 days alter the commencement of the
arbitranon.

Arbitral proceedings invalving a sole arbitrator will obviously entail less cost
and time compared 16 an arbitcion before a tribunal comprising a larger
number of wbirarors. The vosts ol the wibunal are likely o be reduced by 50
per cent compared t 4 panel ol three arbirators.

The role of a sole arliraor 13 certainly more durnanding than that of a co-
arbitrator, as it involves more responsibility. However, provided that the
sole arbirrator is earefully chosen and suitably qualified, the absence of the co-
arbitrators should pot represent any threac to the interest ol either party and
should e¢nsure a speecher resolution of the dispute.

(V. WRITTEN STATEMENTS

{a} Exchange

With u view to speeding up the arbinal procecdings, the xpedited Rules require
the partes o submii pleadings within much shorter dme limits than those
obtaining under the standard rules of the SCC and the WIPO. The Expedited
Rules also restrict the number of submissions which a party may make.

The SCC Fxpedited Rules allow the claimant to file the statement of claim
and one supplemuatal wrirten statement (inclusive of a preliminary statement ol
evidence). Similarly. the respondent may, in addition to the statement of defence,

2 8CC art. | and WIPCH an. il 1especrively,
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submit a supplemental writien statement. All subniissions should be brief, (It

should be noted that there 18 no stated sanction in case the submission i

Jengthy and in practice it is unlikely that the arbitrator would reject i)

Moreover, the arbitrator has discretion to allow further exchanges 1o special

circumstances.? .
The WIPO Rules sipulate that the statement of claim must accompany the '

request for arbigaton and that the statement of deferice rnust accompany

the answer to the request.* However, the iribunal may, ut its own discredon, allow ;

or require a further exchange of written statcinents,” Each parly may also submit

a ‘posthearing brief within such ‘short penod of time’ as has been agrecd

between the pardes or, if such agreement cannot be reached, dererinined by the

ribunal b

() Subrmission

Conmary 10 the SCC Standard Rules, which give the ibunal wide discrenon to
set down the procedural rules, the SCC Expedited Rules impose an express ume
limit of ten working days for the submission of writen statenen rs.?

Under the WIPO stndard rules chere is a ume liwit of 30 days for
the respondent to submit his answer ro the request and another i to when the
parties shall submic the starement of clairn and statenwent of delence, respec-
tvelv. However, under the WIPO Expedited Rules, the vesponden shall submit
the answer to the request within 20 days frow he date he receives the request for
Arbitration or within 10 days from rhe appoinument of the mibunal, whichever
occurs later.®

V. THE HEARING

Under the SCC standard arbitration rules an oral hearnng should normally be
beld. Under the SCC Expedited Rules an oral hearing should ouly be held if wo
conditons are met: (1) il a party so requesss; und (2) i e arburator in bis
discresion considers it 1o be necessary.? Henee, the arbitrator ¢an direct that the
procedure be conducted in wridng, even i a pany requests an oral hearing. If a
party in good faith requests an oral hearing it would, however, be dilficult for the
arbitrator pot to conclude that an oral hearing 15 necessary. A pacty’s applicanon
for an oral hearing would gencrally, by itsell, in most cases lead 10 the inference

ONCCant 12,

4 Ads 10 and 12 of WIPO Expeducd Rules, off Arts, 430 and a24 ol duw Siancand Rubes,
WIP0 w43,
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that such a hearing is necessary, paracularly if one party is relying upon wnuen
wimess statements.

In this respect, the WIPQ Expedited Rules differ [rom the SCC Expedited
Rules. Pursuant 1o the former, the parties are entitied 10 an oral hearing bul the
duradon ol the hearing may not exceed three days, save in exceptional cir-
cumstances. The arbitrator may sct a time limit ol no more ihan three days. If a
hearing is to be held it shall be convened within 30 days after receipt by the
clnimant of the statement ol defence.'

VI. CHALLENGL OF THE APPOINTMENT OF THE
ARBITRATOR

Both the SCC Standard and Fapedited Rules state that a challenge to the
appoinonent ol an arbiwator must be made immediawly after the alleged
disqualifying circumstances have become known 1o the party, and in any event
no later than 30 days therealter.

On this point the Standard WIPQ Rules as well as the WIPC Expedited
Rules are more restrictive. The Siundard WIPO Rules state that a challenge
must be made by a party eirher (1) within 15 days after that party has been
notified ol the appoinunenc or (2) alter that party has become aware of the
circumstances which may give nise to justfiable doubt as to the arbitrator’s
impartiality ov indepuendence. The WIPO Expedited Rules have shortened this
time limit by substitudng the words "within seven days’ for the words ‘within 15
days’. V!

VI THE AWARD

The SCC Expedited Rules stipulue a threeamonth period lor rendering the
award, which period comences when the case has been submimed to the
arbitrator.'® This represents a signilicant departure from the period of one yrar
stated in the Stndird SCC Rules, It it becomes difficult or perhaps impossible
lor the arbitracor 1o cotiply with this vme-limit, the SCC may, at the request of
the arbitrator, extend the peciod.'?

The WIPO Expedited Rules also provide for a timelimit of three months
within which the proceedings should be declared closed. In this case the period
commences either ar the delivery of the satement of defence or at the estab-
lishment ol e ribunal, whichever is the later, The final award should he made

" WIPO are. 530
"OWIPO at. 23
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within one month thereafter. These Gmelimits are, however, sabject to the
requirement that they arc ‘yeasonably possible’ to comply with."*

VIII. FEES AND COSTS

Under the SCC Standard Rules, the arbitrator’s fees are decided by the arbioal
wibunal and ascertained by reference to tie tiine spent on the dispute. ¥’
The SCC Expedited Rules have bren drated with a view 1o containing
costs, The SCC and not the arbitrator decides the arbimator’s lees in accordance
with the scalefec reguladons appended to the Rules' and itis therelore possible
to calculate the costs of the arbirauon in advance. The losing party has, as 2 Tule,
1o pay the arbitrator’s fees and the SCC’s administrative charges, although the
extent to which a party has delaved the proceedings vt ip other respects has
cavelessly increased their cost should be taken into account.’

The WIPO Expedited Rules correspond to the Standard Rules as to fees and
costs. The fce payable to the arbimator shall, unless the pariies and the arbitrator
agree otherwise, be determined within a range setoutin a schedule of fees issued
by the WIPO Ceome. Both the arbicrator's fee and the Cenuc's charges are
calculated on the basis of the disputed amount. Suhject 10 any agrecment
between the parues, the mbupal shall appordon e cost oY the arbitradon and
\he regisoragion and administration fees benveen the partics in the Jight of all the
circumstances. The tribunal may also, subjuct o any contravy agreement, order a
party 1o pay the whole or part of reasonable expenses incurced by the other party
in presenting its case, including costs Lor legal represeniatives and witmesses.'?

IX., CONCLUSION

The Expedited Rules may resultin considerable savings of dme. In addidon, the
costs of the procedure are notably move ascerinable at e outset, but also
considerably less than those in ordinacy procedures and wierclove the Expedited |
Rules will be attractive for smaller businesses which canot afford o commit the
financial resources ot ome which is olien required by conventonal arbirauon.
They might therefore ordinarily prefer to resoru 1o expedited arbiradon.

The Expedited Rutes also provide a procedure which is likely o swil the
requirements of ceriin contracts or business relagons where the maters in issue
are likely to be relatvely sraighforward and an award 1s required urgentdly.

1% AWTPO at. h3M

""_ SCC . 30 of e Standavd Rules.
HRCC am, 24 and the Appendix.

17 o a, 99 of SCC Sandard Rules.
15 wirO afs. 71-72.
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A reasonably simple tnerbod of establishing in advance whether expedited or
convendonal arbimation should be applied would be to make the distneton
in monetury terms, whereby smaller claims would be resolved by expedited
arbitation.

As the partes have usually chosen the dispute resoluton mechanism at the
Gme of executon ol the agreement iself, there is a risk thar, if they have chosen
to submit 1o a regime of expedited rules, ope of the pardes nevercheless may
suffer il circumstances arise in which his interests would be best served by more
extensive proceedings.

The SCC Expedited Rules provide, in my view, a viable alternative to full-secale
arbitralion when dme and maoncy are crideal factors. The dme-limits are shorter
than in the srandard procedure and the fact that the right to an oral hearing
under SCC Expedited Rules will only be grantd in excepdonal circumstances,
would turther expedite the process.

In view ol the nawrce of the marers covered by the WIPO procedure it must
be open to debate whether these matters will benefit [rom an expedited
procedure. Tt is probably true thay mmost parues would prefer to have their
intellecwwal property disputes resolved by an ordinary arbiragon, but Gme and
money might be decisive factors, making many small and medium sized
cnterprises prepared to compromise heir injgal reacton m favour of a full
arbitration by resoring o tie Expudited Rules.
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