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THE EXPEDITED PROCEDURE UNDER THE SWISS RULES OF INTERNATIONAL ARBITRATION
Eliott Geisinger’

Introduction

Article 42 on Expedited Procedure is one of the main Innovations that the Swiss Rules of
International Asbitration ("Swiss Rules") have brought to the UNCITRAL Asbitration Rules.
1:he innovation is twofold. First, the UNCITRAL Arbitration Rules contained no provisicn on
expediled or accelerated arbitral proceedings. Article 42(1) of the Swiss Rules enables
parties to agres to submit disputes to an Expedited Procedurs, either in the arbitration
agreement itself or after the dispute arises. Thus, the Swiss Rules reflect the policy decision
rﬁade in several other international institutional arbitration rules to give the parties the
possibility of using a form of “fast track” arbitration.’ Secand, Article 42(2) of the Swiss Rules
takes things much further by providing that cases in which the amount in dispute is equal or
inferior to CHF 1,000,000° shall, in principle, be conducted under the Expedited Procedure
by & sole arbitrator, even if this had not been agreed previously by the parties.

The purpose of this paper is to give a historical background of the genesis of Article 42 of the
Swiss Rules and of past experiences by Swiss chambers with expedited procedures, -to
provide some explanations as to the functioning of this provision and to highlight certain
lssues that it may raise in practice.

2, Background
241 Genesis of Article 42 of the Swiss Rules

The decision to introduce inte the Swiss Rules a provislon enabling the parties to elect an
accelerated procedure was taken without any major discussion during the first session of the
working group that draited the rules.® The then-existing arbitration rules of the Ghambers of

Partner, Schellenberg Wiltmer, Geneva.

Ses also, for instance, the "WIPO Expedited Arbitration Rules’ of the World Inteitectual Propsry
Organization (<www.arbiter wipo.int>) or the "Rufes for Expedited Arbitrations” of the Arbitration Institute of
the Stockholm Chamber of Commerce (<www.chamber.se/arbitration>). In a similar vein, Article 9 of the
LCIA Rules provides for an "Expedited Formation® of the Arbitral Tribunal, but not — at least not expressly ~
for an expediled procedure once the Arbilral Tribunal has been constiuted. Depending on the
circumslances, an Arbitral Tribunal constituled under the *Expedited Formation” procedure could conducl
accelerated proceedings in light of Article 14.1(ii) of the LCIA Rules. Since this would require an
agreement in writing by the parlies, the resuit weuld be simflar to the adoption by the parties of expedited
procedure rules once the dispute has arisen. However, the same couid be sald of any "expedited”
procedure agreed by the parties and the Abitral Tribunal under any institutional rules, so that this situation
is not the same as that in which the applicable rules contain a specific provision on accelerated or
expedited procedures.

CHF 1,000,000 is aboul USD 785,000 at the exchange rates prevaiing when these lines wers written 1
USD = abowt 1.275 CHF).

The working group was composed of representalives of each of the participating Chambers (Besel, Bern,
Geneva, Lugano, Yaud and Zurich) and of members of ASA. The delailed drafting was carried out by a
sub-group composed of Dr, Wolfgang Peter, Ms Daniglz Jobin-Chiabudinl of the Geneva Chamber of
Comimerce and Industry and the author of thess lines, also members of the working group. The opinions
vaiced in this paper are solely those of the author, nol of the working group or of the Chambers,
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Commerce of Basel, Geneva and Luganc already conlained this type of provisi;cfn4 and
Article 42(1) of the Swiss Rules is based very broadly on those chambers’ pre-existing rules,

As for submitting disputes to the Expedited Procedure In light of the relatively modest amount
in dispute (Article 42{2} of the Swiss Rules), the concept was also mooted during the first
session of the warking group, but in a totally different conlext, namely when the working
group’s discussions had moved on to the schedule of costs. Al that stage, the draflers were
faced with the difficulty of avoiding arbitration costs that might seem disproportionate
compared to the amount in dispute in "smaller” cases, whilst at the same fime guaranteeing
falr remuneration for arbitrators (and thereby the quality of the arbitral process). The best
way to reconcile these two — equally legitimate and important — concerns was to encourage
expeditiousness, hence the idea of submitting such cases to the Expedited Procedure
conducted by a sole arbitrator. This means that Asticle 42(2) of the Swiss Rules cannot be

understoad preperly without bearing in mind the issue of costs.

The drafters of the Swiss Rules did not lose sight of the commonly voiced objection that
shorter proceedings do not necessarily mean lower costs. Put simply, the abjection runs as
follows: whether the arbitrators and counsei devote a total of X hours to a case over a period
of eighteen months or six maonths, in the end, the total time spent remains the same.
However, the drafters were also keenly aware of the maxim under which, "A task will expand
with the {tme that is aliocatsd to it.” Thus, by shortening time limits and by simplifying the
imain procedural steps, the Expedited Procadure under the Swiss Rules incites the parties —
and, perhaps mora impoertantly, their counsel — 1o focus on the main facts and legal Issues in

order to arrive at an expeditious resolution of the dispute.

2.2 Past experiences with expedited procedures within the participating Chambers

of Commerce

As mentioned above, the pre-existing rules of the Chambers of Commaearce of Basel, Geneva
and Lugano contained rules very similar to Article 42(1) of the Swiss Rules. {i.e., expedited
procedures based on the parties’ express choice). Past experiences with such procedures

are varied.

One general observation is that the proportion of expedited procedures compared to the
overall caseload was relatively modest. Basel had none, Geneva only about 4% of the
overall cases and Lugano about 10%. In all of these cases, the application of the expedited
procedure resulied from an arbitration agreement contained in the contract. There had been
no cases in which the parties chose this form of procedure in a submission agreement or

after the arbitration had already commenced. The fact that the model clauses for these rules

4 See Article 41 of the Rules of Arbitration of the Basel Chamber of Commarce (1995), Arlicle 31 of the

Arbitration Rules of the Geneva Chamber of Commerce and Industry (1892) and Adicle 48 of the
Arbitration Rules of the Chamber of Gommerce of Ticino {Lugano Rules; 1997).

do not mention expedited procedures may explain the small numbet. of cases, but only to a
certain extent, However, it would probably be an oversimplification to assume simply that the
relative rareness of proceedings under the expedited procedures necessarlly means that few
parties adopt such procedures in their contracts. It couid also be that agreements in which
parties insert arbitration clauses providing for expedited procedures are less iikely to give rise
to actual arbitral proceedings.

A second observation is that the fields in which the parties chose expedited proceduras are
extremely diverse. They included: personal service contracts, employment conlracts,
construction contracts {for smaller projects), real estate brokerage, sales contracts and share
purchase agreements. In view of this considerable diversity, it cannot be said that expedited

proceduras were chosen more frequently in one area of commerce than in others.

A further and important observation Is that In all cases except one, the amounts in dispute
were relalively modest. All figures supplied by Lugano are significantly inferior to
CHF 1,000,000 (the highest amount in dispute was CHF 500,000). In Geneva, the amounts
in dispute ranged from CHF 48,420 {this case was terminated at an early stage) to
CHF 19,500,000; half of the cases in Geneva related to total claims in excess of
CHF 1,000,000° and the average amotmnt in dispute without taking into account the highest
and the lowest figure was GHF 1,372,000. The overall average between Geneva and Lugano
(again excluding the highest and lowest figures) was CHF 1,114 ,660.

Where the proceedings were not terminated before the Arbitral Tribunal was formed (whether
in Geneva or in Lugano), the dispute was submitted tc a sole arbitrator in all but one matter
(the exception belng the GHF 19,500,006 arbitration before the chamber in Geneva),

Moreover, where the arbitration resulted in a final award,® the time limits for the rendering of
the award were met in only 50% of the cases in Lugano and 66% in Genava. In another case
before the chamber in Geneva, the time limit for the award had been exlended but the
parties settled before the additional time elapsed. That being said, the extended time limits
were never particularly long and never exceeded the six-rmonth deadline significantly.
Therefore, although several cases were not completed as quickly as contemplated by the
rules, their duration was still short if compared to the overall average.

Finally, there were no cases before any of the thres above-mentioned chambers in which the
parties had provided for expedited procedure In the arbitration agreemsnt and then chose to
submil their case to “oidinary” proceedings after the dispute had arisen. In othar words, once

the perties had decided In favor of the expedited procedures, they never "opted oul” at a later
stage. '

After the CHF 19,500,000 case, the highest amount in dispute was CHF 2,600,000

éhﬂ pm;mrlion of cases having setiled before a final award was rendered is high (no less than 50% for
enava).

69



70

The main lessons to be drawn from the above are the following: 3

- Either there are few clauses providing for expedited procedures, or parties having
agreed 1o expedited procedures resort to arbitration more rarely (the Yatter hypothesis
could be corroborated by the high seitlement rate of those disputes that do ge to
arbitratian).

- There do not appear to be any particular economic sectors in which parties chocse
the arbitration rules of Swiss chambers and in which expedited procedures are more
common or favored than in others.

- The average amount in dispute based on past experience being CHF 1,114,660, the
CHF 1,000,000 threshold set out at Article 42, paragraph 2 of the Swiss Rules is
reasonable,

- There is a strong predominance of cases submitted to a sole arbitrator, so that the
provisions of Article 42, paragraph 2(b) and (¢} of the Swiss Rules reflect the reality in
the field.

- Although the proportion of cases in which a time extension for rendering the award
was granted is far from negligible, the total duration of these proceedings remained
shorter than the general average. n other words, expedited proceedings under the
pre-existing rules were truly faster than the "usual” proceedings.

3. Functioning of Article 42 of the Swiss Rules

31 Application of the Expedited Procedure as a result of the parties’ agreement
(Article 42(1)}

Article 42(2) of the Swiss Ruies provides that arbitral proceedings shall be conducted in an
expedited form where the parties have so chosen (either when entering into the arbitration
agreament or at a later date). This is a rather unexceptional proposition: by virtue of Article
182(1) of the Swiss Privale Internaticnal Law Act {*PILA"), the parties are free to determine
the applicable procedure, including by making a reference to a set of pre-existing institutional
rules, provided that the progedura! rules agreed by the parties guarantee their right to be
heard and to be treated squally.”

For Swiss law on this issue, see P. LALVE! -F. POUDRETIC. REYMOND, Le drolt suisse dae larbilrage intsthie
et imernational, Editions Payot, Lausanne 1988, pp, 348-350, N. 1ad Adicle 182 of the PILA; M.
ScHMEiDER In HonsellivogtSchnyder/Beri {Eds.), Infernational Arbitration in Switzerfand, An infroduction
fo and Commenlary on Arlicies 176-184 of the Swiss Privale Internafional Law Statute, Helbing &
Lichtenhahn/Kluwer Law International, BaseliThe Hague 2000, pp. 397-398, N. 3 and 11-13 ad Article 182
of the PILA. More generally, see for instance J.D.M. LEw/L.A. MISTELIS/S.M. KrOLL, Comparative
imternational Commercial Arbitralion, Kluwer Law International, The Hague/lLondon/Mew York 2003,
p. 524; A. REDFERN/M. HUNTER, Law and Praclice of International Commercial Arbitration, 3 ed., Swest &
Maxwell, London 1938, p. 278.

The Swiss Rules do not state explicitly whether the parties’ choice in favor of expedited
procedures In clauses made under the pre-2004 rules (of Basel, Geneva or Lugano) should
be taken as an agreement o conduct the arbitration under the Expedited Procedure in
accordance with the Swiss Rules.® That being said, the author sees no compelling grounds
to disregard the parties’ choice in favor of an expedited procedurs made under the earlier
rules. This is all the more true as the Swiss Rules are closely modeled on the praviously
existing provisions, Also, if indeed the parties are dissatisfied, for whatever reason, with
Article 42(1) of the Swiss Rules, they are free to elect to remain governed by the earlier rules
in accordance with Articte 1(3). Alternatively, nothing in the Swiss Ruies prevents the parties
from "opting out” of the Expedited Procedure by varying their arbitration clause, provided that
the amount in dispute exceeds CHF 1,000,000. Therefore, whether or not the clause initially
provided for expedited proceedings under the earlier rules, thare is no doubt that the parties
can agree to submii their arbitration fo the “ordinary” procedure under the Swiss Rliles, if the
amount in dispute is higher than CHF 1,000,000.2

The Expedited Procedure is "based on the foregoing provisions of these Rules.” This means
that arbitrations conducted under Article 42(1) follow most of the provisions applicable to any
other arbitrafion under the Swiss Rules. In particular, the provisions on the transitional
regime {Article 1{3}}, the bringing of the arbitration and the initlal submissions {Article 3), the
constitution and composition of the Arbitral Tribunal {Articles 5 to 14) and the arhitral
procaedings themselves, including the award and the provisions on costs {Articles 15 to 41}
remain applicable in principle.

That heing said, certain provisions of the ruies may be difficult io reconcile with the very idea
of an expedited procedure. For instance, the application of Arlicle 4(1) of the Swiss Rules, on
the consolidation of proceedings, will likely be applied in this context at best infrequently,
given that the consolidation of a new case with an already pending arbitration wili most aften
be incompatible with the time limit for rendering the award In the first arbitration {six months
from the transmission of the file; see Article 42{1){d})."® Moreover, the taking of evidence by
way of tribunal-appointed experts (Article 27) will often be too time-consuming for the Arbitral
Tribunal to render its award within the six-month deadline.” However, these are nractical

Pursuant to Article 1{1) and (3) of the Swiss Rules, the new rules "shall govern international arbitrations,
whera an agreement to arbilrate refers to thess Rules, or lo the arbitration nulas of the Chambers of
Commerce and industry of Basel, Bem, Geneva, Ticino, Vaud, Zurich’ and shall apply “to alf arbitral
proceedings in which the Notice of Arbitration js submitted on or after” January 1, 2004 unless the parties
agree otherwise.

The question whether the parties enjoy the same llberty in cases where the amount in dispute doas not
axceed CHF 1,000,000 is more prablematic and will be addressed at section 4.1 below.

Consaolidation of two arbitrations under the Expedited Procedurs waould only ba conceivable if the second
proceedings come on the heels of the first and if the arbitral clause governing the second case also
provides for the Expedited Procedure.

The Expediled Procedure does not rule out experl evidence as such, since Article 42(1)(c) explicitiy
mentions hearings for expests, This is justified by the fact thal expert svidence can alsc relate to very
punctual technical matters (for instance the quality of certain goods or the authenlicity of a signaturs).
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issuss thal do net alter the principle that, on the whoie, the Expedited Procedufe follows
basically the same procedure as “ordinary” cases conducted under the Swiss Rules.

The differences reside — as one would have guessed — in shorter time limits and in a
simplification of the main steps of the proceedings. Thus, Article 42(1)a) to (e) set out the
following modifications to the “usual” procedure:

- The Chambers may shorten the time limiis for the appointment of the Asbitral
Tribunal,

. After the Initial exchange of briefs, the parties are entitied, in principle, to only one
further written submission.

- There is normally only cne set of hearings for witnesses and/or experts, if the parties
have not agreed that the case shall be decided on the basis of written evidence only.

- The award is to be rendered within six months from the transmission of the flle to the
Arbitral Tribunal.

- The award Is motivated summarily, if the parties have not waived reasons entirsly.

With respect to the six-rmonth time limit for the rendering of the award, Asticle 42(1)(d)
enables the Chambers to extend it “in exceptionaf circumstances.” Emphasis must be placed
on the "sxcepfional’ character of such extensions, failing which the very concept of the
Expedited Procedure would be meaningless. Therefore, arbitrators sitting under the Swiss
Rules would be ill-advised to consider the six-month time limit as a mere délaf d'ordre, target
or guideline.

Based on past experience. the reasons for such extensions usually lay with the parties ar
their counsel. In neartly all of the Geneva and Lugano cases referred to above in which the
time fimit was extended, time extensions were necessary either because the parlies had
requested evidentiary measures preventing the Tribunal from meeting the six-month deadline
or because the parties had requested a stay of the proceedings pending settlement talks. In
only one case did the Arbitral Tribunal ask for additonal time to completa the award for
reasons having, apparenily, nothing to do with the parties; the extension requested and
granted was short (about one month) and the extended deadline was met. Even in that case,
the time between the transmission of the fila to the Tribunal and the rendering of the award
still remained extremely reasonable (about seven months).

The Swiss Rules do not state who is entitled to request extensions from the Chambers. in

the absence of any restrictions, both the parties and the Arbitral Tribunal should have that
possibility.

As for the moniloring by the Chambers of the progress in the arbitration and the legal
consequences of a Tribunal's failure to render the award within the prescribed time iimit,
these issuies will be addressed below at Section 4.4,

3.2 Application of the Expedited Procedure as a result of an amount In dispute not
exceeding CHF 1,000,000 (Article 42(2}))

a} Conditions for the application of Article 42(2)

Arficle 42(2) of the Swiss Rules provides that the arbitration will be conducted under the
Expedited Procedure if the amount in dispute dees not excesd CHF 1,000,000, In such
cases, the Expedited Procedure applies even if the parlies had not provided for this in their
arbitration agreement. This provision is a considerable novelty, both as regards the

UNCITRAL Arbitration Rules and from a comparative law perspective.

The drafters of the Swiss Rules were perfectly aware that this applicaticn of the Expedited
Procedure might appear at first glance difficuit to reconcile with the parties’ expectalions and
the principle of party autenomy enshrined in Article 182(1) of the PILA. However, these
jssues were considered secondary compared to the necessity to strike a balance between
raasonable costs in "modest” cases and a fair level of remuneration for the arbitrators, which

is the very raison d'éfre of this provision.

Furthermore, it is fair to assume that potential issues relating to the parties’ expectations wil
become increasingly rare with the passing of time. Indeed, such issues will arlse mainly,
perhaps even only, during the translitional period in which clauses drafted under the previous
rules result in arbitrations governed by the new rules. Where the arbitration agreement refers
to the Swiss Rules themselves, the parties actually make an indirect reference to the
provisions of Article 42(2), precisely in accordance with Article 182(1) of the PILA. Moreover,
parties having entered into an arbitration agreement referring to any of the earlier rules are
free to choose the application of those previously existing rules in accordance with Article
1(3) of the Swiss Rules. Therefore, if the parties are dissatisfiad with the provisions of Article
42123, they can “opt out” of the Swiss Rules altogsther {what is less obvious is whether such
partics can choose to conduct the arblitration under the new rules to the exciusion of Article
42. This question will be examined at Section 4.1 below).

in accordance with Article 42(2), the amcunt in dispute is calculated by adding the claim and
any counterclaim or set-off defense. Sections 2.4 1o 2.7 of Appendix B, Schedule for Costs
complete these provisions, especially for the accounting of interest claims, for currency
exchange rates and for claims that are not quantified.'

2 Section 2.4 of Appendix B siates that set-off defences are not laken into account for the determination of

the amount in dispute if the Arbilral Tribunal concludes, after consuliin.g with the parties, lha_\l lhey do nol
create significant additionat work. This provision is probably not applicable for the determination of the
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Because the amount in dispute relevant for Article 42(2) takes into account counterélaims or
set-off defenses, there is no practical way of knowing whether this provision applies before
the Respondent has filed its Answer to the Notice of Arbitration in accordance with Article
3(7) to (9). Therefore, the filing by the Claimant of a Notice of Arbitration with claims that are
less than CHF 1,000,000 doss not {yet) trigger the application of Article 42(2). This happans
only after it becomes apparent from the Respondent's Answer that the total amount in
dispute is equal or inferior to CHF 1,000,000, If the Respondent does not file a counterclaim
or raise a sat-off defense at that stage,’ Article 3(10) autharizes the Chambers to take into

account only the Claimant's prayers for relief to determine whether Article 42(2) appfies.

Sections 4.2 and 4.3 below will examing the impact, if any, that a change in the amount in
dispute could have on the application of Article 42(2).

The drafters of the Swiss Rules did not lose sight of the fact that the complexity and
foreseeable duration of arbitral proceedings are not determined anly by the amount in
dispute. For this reason, Article 42{2) enables the Chambers to decide thal a case involving
an amount in dispute not exceeding CHF 1,000,000 shall be conducted under the “usual®

procedure after “taking into account all relevant circumstances.”

Under “refevant circumstances” one could consider such factors as complicated issues of
fact {for instance technical or accounting matters, whether or not expert evidence is
necessary) of, more rarely, of law (for instance the law governing the substance of the case
is predictably difficult to establish); foreseeable practical complications in arganizing hearings
(for instance due to the number of wilnesses or their places of residence); the existence or
foreseeable character of prima facle legitimate requests for interim measures or for
document production that may take some time fo resolve; links with proceedings panding
before another Arbitral Tribunal or national court that may warrant a stay of the arbitration:
etc, However — and this must be emphasized — the intent of the drafters of the Swiss Rules
was that the Expedited Procedure would be the rule for disputes not exceeding

CHF 1,000,000 and that the Chambers could decide otherwise only in exceptional cases.

ameunt in dispute within the meaning of Arlicle 42{2) of the Swiss Rules, First, this would be contrary fo
the black-letter text of Article 42(2). Secend, there is a logical impossiblity: Section 2.4 of Appendix B
states that the Arbifral Tribunal decides whether to take inte account set-off defences. Under the
mechanlsms of Article 42(2) of the Swiss Rules, the determination of the amount in dispute and the
decision whather to submit the case to the Expedited Procedurs precedes the constitution of the Arbitral
Tribunal. Where lhe claims or sel-off defences are In a currency other than the Swiss franc, the second
sentence of Section 2.6 of Appandix 8 should nomally delermine the applicable exchange rata (that
prevailing on the date when the claim or countarclaim was filed or when the sel-off defence was raised).
Article 3(9) of the Swiss Rules provides only that the Respondent shall file counterclaims or raise sel off
defence "in principle” with its Answer to the Notica of Arbitration. The Arbitral Tribunal will sat the final cut-
off date far new or different claims on the basis of Article 20 of the Swiss Rules.

b) Consequences of the application of Article 4%{2)

The main consequence of Article 42(2) is that the proceedings will be conducted under the
Expedited Procedure set out at paragraph 1.

in addition, Article 42(2)b) siates that the arbitration will be referred to a sole arbitrator
“unless the arbitration agreement provides for & three-member Arbitral Tribunal.” The drafters
of the Swiss Rules considered that, whereas the parties’ best intarest to have “modest”
disputes decided quickly in order to keep costs at a reasonable lavel jusiified an expedited
process even if the arbitration agreement did not provide for this, It would be going oo far to
impose a sole arbilrator where the clause expressly provides for a three-member Tribunal, In
other words, the drafters were not prepared to disregard the pariies’ positivaly expressed

agreement in faver of three arbitrators.

Given the inherently higher costs of a three-member panel, which could frustrate the very
purpose of submitting “modest” cases o the Expedited Procedure, Article 42(2)(c) states
that, in proceedings where the arbitral clause requires a three-member Tribunal, the
Chambers will invite the parties to agree to refer the case to a sole arbitrator. There is no
obligation to change the arbitral clause in favor of & scle arbitrator: the parties remain free to
arbitrate before a sole arbitrator or a panel of three arbitrators. However, as in all things, this
liberty carries responsihilities. If the parties fall io agree to arbitrate befare a sole arbitrator,
the remuneration of the three arbitrators will result from the formulae sat oul in Appendix B,
Schedule of Costs, but shall in no event be less than what would result from the application

of a minimum hourly rate.*

3.3  Brief comments on the relation between paragraphs 1 and 2 of Article 42
Jtis important to distinguish two situations:

- Cases where the amount in dispute exceeds CHF 1,000,000

In such cases, the Expedited Procedure under Article 42{1) will apply only If the
parties have agreed thereto. Article 42(2) does not apply, whether cr not the parties
have chosen the Expedited Procedure in their agreement tc arbitrate, In practice, this
has the following consequences. With respect to the number of arbitrators, there is no
preference for a sole arbitrator, given that Asticle 42(2){b) does not apply. Instead, the
number of arbitrators in the Expedited Procedure under paragraph 1 is determined in
accordance with Articie 6.'° As for the remuneration of the arbitrators, it is determined

Currently CHF 350 per hour in accordance with Section 2.8 of Appendix B, Schedule of Costs, lo which
Article 42(2){c) refers. . ‘

To summarise, Article § of the Swiss Rules provides thal the parlies may agree on a sole arbfirator or on a
three-member and that. in the absence of such agreement, the Chambers shall dacide on the number of
arbilratars.
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by Appendix B, Scheduls of Costs, without any minimum houily rate even for' & three-
member Tribunal.

- Cases where the amount in dispute does not exceed CHF 1,000,000

In such cases, the provisions of Articie 42(2) shall apply irrespective of whether the
parties had previously agreed upon the Expedited Procedure,

This has importanl consequences with respect to the number and the remuneration of
the arbitrators. Regarding the number of arbitrators, Article 42(2)(b} and (c) apply, so
that the matter will usually be referred to a sole arbitrator. In addition, Articls 42(2)(c)
will govern the arbitrators’ fees. As a result, if the arbitration agreement provides for a
three-member Tribunal and the parties fail to agree to refer the vase to a sole
arbitrator, the minimum hourly rate of Section 2.8 of Appendix 8 will govern,
regardiess of whether the arbitration agreement provides for the Expedited
Procedure. Otherwiss, a three-member panel appointed under a clause providing for
the Expedited Procedure and three arbitrators would be deprived for no valid reason
of the minimum hourly rafe guaranteed by Article 42(2)(c).®

4. Selected fuestions that could arise in practice

4.1 May the parties “opt out” of the Expedited Procedure under Article 42(2) and, if
50, to what extent?

One guestion that may arise in praciice is whether the parties may exclude the application of
Article 42 even where the amount in dispute does not exceed the CHF 1,000,000 threshold.
This issue is most likely fo be raised during the transitional phase in cases where the
arbitration agreement does not refer to the Swiss Rules, but o the earlier rules of the
participating chambers {especially if the earlier rules, such as those of the Chambers of
Commerce of Vaud or of Zurich, did not provide specifically for expedited procedures in the
first place). In such cases, the parties cannot have anticipated that their dispute would be
submitted to the Expedited Procedure based on the amount in dispute. However, the
question could conceivably arise also in cases where the arbitral clause refers to the Swiss

Rules. To better answer this question, it Is necessary to revisit briefly the parties' freadom to
vary institutional rules in general.

Granted, the last senlence of Section 2.3 of Appendix B provides: “The arbitrators fees and the Chambers'
Administrative Costs may exceed the amounts set out it the scale above," but it goes on to state that this
may occur "only in excaptional circumstances and with prior approval by the Chambers.” Therefore, this
provision — which was not at all drefted with the Expedited Procedure in mind — cannot replace the
guarantee of Article 42(2)(c} and of Section 2.8 of Appendix B.

a) The parties’ freedom to vary institutional rules in general

Article 182(1) of the PILA gives the parties the freedom to determine the conduct of the
arbitral proceedings, including the liberty of making changes o institutional ruies to the extent

P : ; 15
possible under such rules.” This is not uncommen in practice.

The question is whether the parties are entirely free to make any changes to the Instifutional
rules that they have chosen, or whether this freedom can only be exercised within certain
limits. Fouchard/Gailtard/Goldman describe very aptly the starting point from which the
answer to this question is reached:

"By drafting and publishing fts arbitration rules, the arbitral institution effectiively puts out a
permanent offer to contract, aimed af an indelerminate group of persons [..], bt made
under fixed conditions. [...} This is a contract by adhesion, even though the parfies havs
some scope to add o or depart from the niles laid down by the institution. When the request
for arbitration is submitied to the institution and if begins fo organize the proceedings, the
contract Is perfected.”'®

Since the arbitral institution makes an offer by publishing its rules and given that the parties’
changes to the arbitral rules are counter-offer, the institution is not bound to accept the
counter-offer and may refuse to administer arbitrations where the parties have changed
provigions that are fundamental from the institution’s point of view.”® Such refusal is based on
the fact that it is important for the arbitral institution to maintain at least the cors provisions of

its rules, for the sake of homogeneity and efficient administration.

To take an example, if parties to an ICC arbitral clause provide that their arbitration will be
conducted under the ICC Rules, but without Terms of Reference, without a provisional

timetable, without scrutiny of the award by the international Court of Arbitration and by

" J-F. PoupretS. BEssoN, Dioil comparé de farbitrage internatfonai, BruylantlLGDJ! Schulthess,

Brussels/PatdisiZudich 2002, pp, 71-72, N. 96 M. ScHNEIDER, op. cit., pp. 402-403, N. 1El% ad Aricle 182 of
the PILA, For party amendments to the FCG Rules (of which Article 1_5(1) appears to give precedence.to
lhe ndes over the parlies’ agreements), see J.J. ARNALDEZ, Réffex'mps sur .f'au.!onum:e gt fe caractére
internalional du Reéglement d“arbitrage de fa CCJ, in Journal du dreit international 1993, _pp<_85?-8,d72. at
p- 868; W.L. CRAIGIMWLW, Parkf). PauLsson, international Chamber of Commerce Arbilration, 3° ed.,
Oceana Publications, Dobbs Ferry 2000, p, 295; Y. DERAINS/E. SCHWARTZ, A Guide to the New ICC Rules
of Arbitration, Kuwer Law international, The Hague/l.ondon/Boston 1998, p. 210, especially foolnote 434.
For instance, 1l is possibla to provide for arbitration under the 1CC Rules of Arbitration and agree ‘thai_ the
appointing authorily will be different from the ICC (e.g., the competent gourt at _the sea( of j:ha arbitration).
Such tinkering with the ICC Ruies is certainly not advisable: the author's experiences in this respect have
bean uniformly negative, ] ] o

E, GAILLARDY.). SAvAGE {Eds), Fouchard, Gaillard, Goldman on International cgmmgrma! Arbitralion, Kluwer
Law lInlermnational, The Hagueflondon/Boston 1999, p.602. In ltha same vein, see P. FOUCHARD,
Relationships belwaen ihe Arbiirafor and the Paities and the Arbitrel Institition, in: The Status of the
Arbitrator, Special Supplement to the IGC International Court of Arbitration Bulletin 1395, pp. 12-23, at p.
21; LEwMISTELISIKROLL, op. cit., p. 286; M. ScHNEIDER, op. it p. ADZ,IN. 18 ad Arilct9 18.2 o_r lhe BILA.
Far an in-depth analysis of the making of the contract between he parlies and the arbilral instilution, see
T. Kuay, L'arbitre, Editions Dalloz 2001, pp. 553-5675. ) ‘ ] o
G. KAUFMANN-KOHLER, Qui conlrdle arbitrage? L'autonomie des parties, pouvoirs das arbifres ef principe
d'sfficacttd, in: Liber Amicorum Claude Reymond, Autour de I'arbitrage, LITEC, Paris 2004, pp. 153-1(-_35, al
p. 169; M. SCHNEIDER, op. cit., pp. 402-403, N. 18 ad Article 182 of the PILA; POUDRET/BESSON, op. cif., N.
96, p. 71.
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